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John Warner, Chuck Grassley, Lincoln
Chafee, and Olmypia Snowe.

Mr. FRIST. | will be very brief, but |
will quote four paragraphs from this
letter which does demonstrate the ma-
jority support of Senators for this
nominee. The letter itself is dated Feb-
ruary 25, 2003. The letter is to the
President of the United States.

First paragraph:

Dear Mr. President, we write to express the
strong, majority support in the United
States Senate for Miguel Estrada, your
nominee to the United States Court of Ap-
peals to the District of Columbia Circuit.

The second paragraph reads:

Mr. Estrada’s professional accomplish-
ments and personal achievement are truly
impressive. He graduated magna cum laude
from both Columbia College, where he was
elected to Phi Beta Kappa, and Harvard Law
School, where he served as an editor of the
Harvard Law Review. He clerked on the Sec-
ond Circuit Court of Appeals and the Su-
preme Court of the United States. Miguel
Estrada served with distinction as an assist-
ant U.S. attorney in the prestigious South-
ern District of New York, rising to Deputy
Chief of the Appellate section, and in the So-
licitor General’s Office during both Repub-
lican and Democrat Administrations, where
he argued fifteen cases before the Supreme
Court.

It is no wonder Mr. Estrada received a
rare, unanimous rating of ‘“‘well qualified”
from the American Bar Association, what
many of our colleagues called the coveted
“Gold Standard.”

Mr. Estrada’s professional successes are
even more remarkable in light of his compel-
ling personal story. After emigrating from
Honduras at the age of seventeen, he reached
the pinnacle of his profession by overcoming
a speech impediment and mastering a second
language. These are daunting challenges for
anyone; they are particularly impressive
when one’s profession is the practice of oral
advocacy before the nation’s highest Court.

Mr. President, the last paragraph be-
fore the pages of the signators of a ma-
jority of people in this body, 52 Sen-
ators, reads:

Despite his obvious qualifications and re-
markable personal story, we have been un-
able to obtain fair consideration on the Sen-
ate floor for Mr. Estrada’s nomination. Nev-
ertheless, we, the undersigned majority in
the United States Senate, commend you for
your outstanding choice, and will continue
to work diligently to ensure Mr. Estrada re-
ceives a simple up or down vote on the Sen-
ate floor.

Again, there are 4 pages of signa-
tures. The first page is signed by Sen-
ators MITCH MCCONNELL and ZELL MIL-
LER, followed by 50 signatures, which is
now in the RECORD.

We will have a full day today. | look
forward to continuing the discussions
as we go forward.

———

RESERVATION OF LEADER TIME

The PRESIDING OFFICER. Under
the previous order, the leadership time
is reserved.
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EXECUTIVE SESSION

NOMINATION OF MIGUEL
ESTRADA, OF VIRGINIA, TO BE
UNITED STATES CIRCUIT JUDGE
FOR THE DISTRICT OF COLUM-
BIA

The PRESIDING OFFICER. Under
the previous order, the Senate will now
go into executive session and resume
consideration of Executive Calendar
Order No. 21, which the clerk will re-
port.

The assistant legislative clerk read
the nomination of Miguel A. Estrada,
of Virginia, to be United States Circuit
Judge for the District of Columbia Cir-
cuit.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

ORDER FOR RECESS

Mr. REID. Before the majority leader
leaves the floor on a matter regarding
what we are going to do this afternoon,
at 2:30 today it is my understanding
the Secretary of Defense will be here to
brief Senators. | think it would be in
everyone’s interest if we had at least
an hour recess during the time the Sec-
retary is here.

Mr. FRIST. Mr. President, given the
circumstances surrounding and leading
to the discussion today at 2:30, that
would be satisfactory on our part.

We will likely be in session late this
afternoon, into the evening, because
there are a number of issues we do
want to address. It is appropriate to be
in recess from 2:30 to 3:30 today.

Mr. REID. | ask unanimous consent
that that be in order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from Nevada.

Mr. REID. Mr. President, Senator
HATCH is in the Chamber, as well as
Senator DORGAN, who has been trying
to speak for 2 days now. It is obvious
there are not enough votes, as indi-
cated by the letter sent to the Presi-
dent. The fact is that there are three
ways to dispose of Estrada: No. 1, pull
the nomination so we can go to other
issues that affect this country, such as
the economy, such as have a discussion
relating to the global warming docu-
ment that came out today indicating
there certainly needs to be a lot more
done regarding global warming. It cer-
tainly is time we should be talking
about the education of our children.
Yesterday, the Democratic leader of-
fered an economic stimulus plan. We
wanted to bring that to the floor. So
the nomination should be pulled for
those other reasons.

If that is not the case, then there is
another way of disposing of this matter
perhaps—by having the majority file a
cloture motion. That failing, it seems
to me they should meet our request to
have him honestly—Il should not say
honestly—thoroughly answer questions
that have been propounded to him; and,
secondly, submit the memos to this
body, at least to the Judiciary Com-
mittee, so they can review the memos
he wrote while he was Solicitor Gen-
eral.
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That failing, we can stay in tonight
and tomorrow night, whatever the
leader decides to do, but as | have indi-
cated before, now that the majority
has changed, the majority has to pre-
side and we will have people to protect
our interests on the floor, so that is
certainly no punishment to us.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, | have
been interested in the approach by the
other side. Yesterday, they came on
the floor and said, oh, my goodness, we
should get rid of this because we have
SO many important issues to take care
of. There is one way to get it rid of it,
and that is to let the people’s rep-
resentatives in the Senate vote. That is
what the Washington Post said: Just
vote. Vote up or down.

The real reason they are not allowing
a vote—because, as we can see from the
letter, we have at least 52 votes and
there have been at least 3 other Sen-
ators on the minority side who have
said they are going to vote for Mr.
Estrada. So there are at least 55 votes
for Mr. Estrada, and | believe there will
be others votes as well.

It is one thing to support your party
and to stand in an intractable way
against the first Hispanic ever nomi-
nated to the Circuit Court of Appeals
for the District of Columbia. It is an-
other thing to come on the floor and
say we are not going about the people’s
business because we are dealing with
this incidental judicial nomination.
Well, it is not incidental. It is one of
the most important nominations in the
country.

This is a man who really deserves to
be on the Circuit Court of Appeals for
the District of Columbia. This is a man
who has every credential and has not
had a glove laid on him. That is why
the fishing expedition request into
privileged matters. They want to get
his recommendations, or | suppose in
the future anybody’s recommenda-
tions, especially Republicans who
might have worked in the Solicitor
General’s Office, on appeals, on certio-
rari petitions, and on amicus curiae
matters. Those have never been given
to anybody. Those are the crucial docu-
ments upon which the Solicitor Gen-
eral, the people’s attorney, makes deci-
sions as to where to go and what to do.
There is only one reason they would
like to get these privileged documents,
and that is they are on a fishing expe-
dition because they have not been able
to find anything to hang on Miguel
Estrada yet, other than these phony
accusations that he has not answered
the questions.

My gosh, the hearing transcript is
that thick; the briefs he has filed and
the answers in the testimony before
the Supreme Court, two volumes, that
thick. They have more materials on
Mr. Estrada to know what he is and
what he is about than almost any judi-
cial nominee, other than the Supreme
Court, who has been nominated in the
whole 27 years | have been in the Sen-
ate. | think my colleagues can take it
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from me because | have been involved
in every one of these nominations. As
chairman, now twice, | can say there
has very seldom been anybody as scru-
tinized as Mr. Estrada. And since there
is still nothing they can point to that
is a good reason for keeping him out of
this position, what one has to conclude
is the reason they are doing this—well,
I will leave that up to the American
people, and | will leave it up to the peo-
ple in the Hispanic community. My
personal conclusion is that they do not
like having a Republican, Hispanic,
conservative who thinks for himself as
an independent thinker.

Mr. DURBIN. Will the Senator yield?

Mr. HATCH. Not yet. | will make a
statement first before 1 yield for a
question. | will do that later, however.
I have been very good about yielding,
so | hope my colleague does not feel
badly about my decision to make my
statement first.

I cannot believe the arguments that
have been used in this matter, and |
cannot believe my colleagues on the
other side, with their feet in concrete,
cannot understand why this is such an
important nomination.

The fact is this fellow is immensely
qualified. | have had countless people
tell me that, in addition to my own
studies, and | have had a lot of Demo-
crats say he is really qualified—but.

“But” what? These phony accusa-
tions that he has not answered ques-
tions? Come on. The Democrats con-
ducted the hearings. They controlled
the process. They could have kept the
hearings going for days. It would have
been very unusual for them to do that,
but they could have. The hearings were
conducted by Senator SCHUMER. Every
Democrat had a chance to come and
ask questions. After the hearings were
over, they had an opportunity to
present written questions to him.
Guess how many of those nine Demo-
crats offered written questions. Only
two of them.

I will say, the distinguished Senator
from Illinois has tried to get to the
bottom of what he is concerned about
in Federal judgeships. I commend him
for it. He wrote questions, and he got
answers. Senator KENNEDY, who takes
a very active role on the committee,
wrote questions, and he got answers.
Where were the rest of them? Why all
the complaining now, 2 years later?
Are we going to make every circuit
court of appeals judge wait 2 years?

Actually, we are finding a slowdown
in the Federal judiciary like | have
never seen before, except for district
court nominees about whom they do
not seem to worry too much. If they
are qualified, district court nominees
are the trial court nominees. Circuit
court nominees should be qualified,
too, and this one—I would not say over-
ly qualified, but not many people can
match his qualifications in this whole
society today—here, in the 10th or 11th
day of debate, he is being treated very
shabbily.

We are in the middle of a filibuster,
no matter what anyone says. That is
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exactly what it is. I noted my friend
from New York, Senator SCHUMER, said
on Sunday this is not a filibuster. If it
is not, 1 don’t know what it is. And,
frankly, | know a lot about filibusters,
having led one of the most important
filibusters in history on labor law re-
form in 1978 that lasted at least a
month. It was very tough, mean, miser-
able, and in some ways tremendously
difficult.

My colleague, the distinguished
ranking member on the committee, on

June 18, 1998, said: “‘l have stated over
and over again on this floor that |
would . . . object and fight against any

filibuster on a judge, whether it is
somebody | opposed or supported.”’

So | suppose the distinguished Sen-
ator from Vermont will be another
vote for Mr. Estrada, if he really meant
what he said. Knowing him, I am sure
he did mean what he said. So that
would get us up to 56 votes right there.
He also said: “‘l do not want to get to
having to invoke cloture on judicial
nominations. | think it is a bad prece-
dent.”

Boy, | sure agree with that. | spent 6
years during the Clinton years when a
lot of liberal judges were put up, who
were qualified, arguing with some on
our side, a relative few, but some who
believed we should filibuster those
judges. | said: No way. We can’t get
into filibustering of judges. It dimin-
ishes the power of the administration,
the executive office, the executive
branch of Government, which is sup-
posed to be coequal with the legislative
branch. But in addition to diminishing
the power of the executive branch, it
diminishes the power of the judiciary
with regard to its coequality with the
executive branch, so both would be di-
minished while the executive branch
was augmented and made superior over
both of those branches.

Why? Because a filibuster means that
from here on in, with every nominee
who may be ‘“‘controversial,”” you are
going to have to have a supermajority
of 60 votes. Or will you? If the Demo-
crats have their way, that is how it
will be. And it will be both ways. There
will not be any more well-known lib-
erals or well-known conservatives, as
great as many in the past have been,
on the courts of this country; there
will be people who do not have a paper
trail, do not have any opinions, on
whom you do not know what is going
on in their minds. They will be the
only ones who can get through for the
circuit court of appeals positions or the
Supreme Court. That would be indeed a
tragedy for this country.

What we get when we elect a Presi-
dent is a person who picks the judges
in this country. The Senate’s obliga-
tion is to vote on those judges. If you
do not like what you see, you vote no.
If you like what you see, you vote aye.
But they get a vote on the Senate
floor. That is not what is happening
here.

If press reports are to be believed,
some Senators are contemplating a
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dramatic change to the Senate’s treat-
ment of the President’s judicial nomi-
nees. A new requirement: The nomi-
nees to the Nation’s courts must re-
ceive at least 60 votes in order to be
confirmed. Since our friends on the
other side are filibustering Mr.
Estrada’s nomination to the Circuit
Court of Appeals for the District of Co-
lumbia, and if the filibuster results in
the nomination being rejected, Demo-
crats will have forced a permanent
change in the political and constitu-
tional landscape, a very dangerous and
bad change.

Mr. DURBIN. Will the Senator yield?

Mr. HATCH. | am happy to.

Mr. DURBIN. | will only ask one
question and would like the Senator’s
response.

I think there has been a very con-
structive and valuable suggestion by
one of your colleagues, Senator BEN-
NETT of Utah, who came to the floor
last week and suggested, to end this
impasse, that we can finally bring this
matter to a vote on Mr. Estrada simply
by producing the controversial docu-
ments to be reviewed by you and Sen-
ator LEAHY, and if a decision is made
by either of you that there is some-
thing worth pursuing by way of written
questions or further hearing, then we
can bring this to closure.

| asked Senator DASCHLE on the floor
yesterday, would this be a good end
game for the Estrada issue? He said it
was acceptable to him. So | ask the
Senator from Utah if he would enter-
tain the suggestion of his colleague,
Senator BENNETT, to produce these
work documents that reflect on Mr.
Estrada’s philosophy, for you, person-
ally, for Senator LEAHY personally, and
followup, if necessary, so that we can
finally move on to important issues
that we should be considering on the
Senate floor?

Mr. HATCH. That is a good question.
I have to say, no administration worth
their salt, no executive branch of gov-
ernment worth any constitutional
knowledge, would give up those papers,
even to people they trust, such as Sen-
ator LEAHY and myself. The reason is
they have to maintain the dignity of
that Solicitor General’s Office. They
have to maintain the discipline of that
office. They have to maintain the priv-
ileged nature of those documents. If
those documents are disclosed, that
means they will have to be disclosed
henceforth forever in every case where
a person has worked in the Solicitor
General’s office. It would demean the
office and diminish the ability to get
forthright and accurate information,
and it would impinge upon the work of
the Solicitor General.

The only reason those letters were
written requesting those documents is
that they knew this would constitute a
red herring. The only thing they have
to argue against Miguel Estrada is a
red herring, so they can say: We cannot
vote for him because we cannot get
these documents. Which is right, they
cannot get them. No self-respecting ad-
ministration would give them.
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Mr. DURBIN. One last question. The
chairman suggested it would be unprec-
edented to produce these documents.
But is the chairman not aware of the
fact that similar documents were pro-
duced when William Rehnquist was
being nominated to the Chief Justice of
the Supreme Court, when Robert
Bork’s nomination came before the
Senate, Benjamin Civiletti, and several
other cases?

This is not unprecedented and has
happened before. To suggest this ad-
ministration would be breaking new
ground—would the Senator from Utah
concede that other administrations,
Republican administrations, and Dem-
ocrat, have disclosed this kind of infor-
mation? We are suggesting, through
Senator BENNETT, a limited disclosure
to you and Senator LEAHY—

Mr. HATCH. The Senator is again
mistaken. He is absolutely wrong, to-
tally inaccurate.

The fact is the request was for his
recommendation on his appeal rec-
ommendations, his certiorari rec-
ommendations, his amicus curiae rec-
ommendations. Those have never ever
been given to anybody up here on Cap-
itol Hill. And they shouldn’t be given
to anybody. Those are the most crucial
recommendations the Solicitor General
gets and relies upon.

There are some cases where docu-
ments for appeal, certiorari, amicus
curiae documents, were leaked to Dem-
ocrat Senators in the past, and there
were one or two cases where there were
allegations of criminal behavior, or po-
tential criminal behavior, where very
selected documents were produced. But
there has never, ever been a production
of internal, privileged recommenda-
tions for appeals, certiorari, and ami-
cus curiae. Again, the Senator is mis-
taken. | hesitate to point that out, but
it is something that has to be pointed
out.

I believe with all my heart that my
friends on the other side know that. So
this is a phony issue they have raised.
Here is a man who has the highest rat-
ing of the American Bar Association,
given by a majority of Democrats who
have supported financially other
Democrats, and yet they found him
worthy of the highest rating of the
American Bar Association. | know my
colleagues do not like that, even
though many of them said he deserves
it, he is that good, but we are going to
vote against cloture anyway—because
we are Democrats, | guess.

Is that really the reason? What is the
reason there is a double standard with
regard to Miguel Estrada? Is it because
we are Democrats? | hope not. Is it be-
cause we are liberals? You got that one
right. Is it because he is an inde-
pendent thinker? You have that one
right. Is it because he just does not toe
the line of the Democratic Party? You
got that right. Is it because he is a Re-
publican Hispanic? You got that right.
Is it because he is a Republican His-
panic who may be conservative? You
bet. Is it because he is a Republican
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Hispanic who may be conservative who
might even be pro-life? I don’t know
what he is that way, but that is surely
part of it.

In other words, it is a double stand-
ard, even though we did not take that
standard on our side. There were some
who wanted to, I admit that. But |
didn’t take that standard in approving
377 Clinton judges, the second all-time
record of judicial confirmations in the
history of the Presidency, second only
to Ronald Reagan, who had 6 years of a
Republican Senate to help him, where
President Clinton had only 2 years of a
Democrat Senate to help him.

Think about it. What do you con-
clude is the reason they are fighting
this? Because they found something
wrong with Miguel Estrada? Show me
what it is. Because of this red herring
issue—and they know it is a red her-
ring issue—that they know is improper
to even ask for?

But counting on their friends in the
media to ignore the seven former So-
licitors General, four of whom are
Democrat, leading liberal Democrat
Solicitors General who say those pa-
pers should never be given to the legis-
lative branch—it would upset and ruin
the work of the Solicitor General of
the United States; he is the people’s at-
torney. That is the only thing they
have. Yet they are filibustering this
man, this Hispanic, this first Hispanic
ever nominated to the Circuit Court of
Appeals for the District of Columbia,
and one of the few ever nominated to
the circuit courts of appeals in this
country. It is amazing to me.

What really louses this up for them,
as far as | am concerned, is their claim
that he does not have any judicial ex-
perience; therefore, he should not have
this position. That is condemning
every Hispanic lawyer to never be a
Federal court judge, by and large, be-
cause hardly any of them have judicial
experience. The only way they get it is
by rising in the profession, like Miguel
Estrada, reaching the top of the profes-
sion, and getting nominated by a Presi-
dent of the United States.

It is a tough road for Hispanics. Here
is one who has made it, and my col-
leagues on the other side are standing
in his way, blocking his path, taking
away his future. He is the embodiment
of the American dream, and they are
taking away his future as a judge. |
suppose part of it also is to discourage
conservative Hispanics, conservatives
of other minorities, from wanting to be
judges if they are Republicans because
it is not worth going through this kind
of a battle.

I chatted with Miguel Estrada yester-
day. Miguel Estrada said it is worth
going through this battle. He will do a
great job on that court. He will do it in
the best interests of the American peo-
ple, regardless of ideology. That is ba-
sically what he said in answers to these
questions that were raised by Demo-
crats. He basically said he would follow
the law as he always has as a top-flight
attorney.
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Now, are we going to have to have 60
votes to confirm ‘“‘controversial’” nomi-
nees? If his nomination is rejected by a
filibuster, then Democrats will have
forced a permanent change in the polit-
ical and constitutional landscape.

Never again could any future Presi-
dent—or even this President—fairly ex-
pect a judicial nominee, whose nomina-
tion reaches the Senate floor, to re-
ceive an up-or-down vote. And never
again would the Senate minority party
fear that blocking of a judicial nomi-
nee by partisan filibuster, or 41 votes,
was unprecedented.

If the Estrada nomination is perma-
nently blocked by filibuster, the polit-
ical baseline shifts forever. What is
sauce for the goose is going to be sauce
for the gander. And | think it is ter-
rible. 1 am doing everything in my
power to fight against that. It is even
bigger than this nomination, as impor-
tant as this nomination is, because it
could taint the Federal judiciary
henceforth and forever because of par-
tisan politics on the Democrat side.

To understand just how stunningly
extraordinary this state of affairs is,
one needs to examine the Senate’s
record of confirming judicial nomina-
tions.

The first filibuster of a judicial nomi-
nee that resulted in a cloture vote was
in 1968. In other words, in all the his-
tory of this country, that was the first
filibuster, in 1968. Since then, the Sen-
ate has confirmed approximately 1,600
judicial nominations—since 1968. That
filibuster was on the Fortas nomina-
tion. Since then, they have confirmed
approximately 1,600 judicial nomina-
tions, and the vast majority—nearly
1,500—of them without even a rollcall
vote, as most are confirmed by unani-
mous consent.

Indeed, of those some 1,600 judicial
nominations confirmed by the Senate
since 1968, only 14 even underwent a
cloture vote. And with the exception of
the bipartisan 1968 filibuster of Abe
Fortas’s nomination to be Chief Jus-
tice of the United States, the Senate
has never—let me repeat that—has
never blocked by filibuster a judicial
nominee to any court in this land—
never; never—until this, | think, ill-
fated, hopefully, attempt on the part of
some of our colleagues on the other
side.

I am just wondering why some of my
strong colleagues are being led like
lambs to the slaughter in this matter
without standing up and saying: Hey,
enough is enough. We have made our
point. We have roughed this guy up. We
made it clear to him that, ‘“you had
better behave yourself on the court or
you will never be on the Supreme
Court.” That is part of this, I know.
That may be a legitimate part as far as
I am concerned. They have a right to
rough anybody up, | suppose, although
I question the propriety of it from time
to time.

What follows is an account of all past
debates over judicial nominees which
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required cloture votes. The history es-
tablishes a consistent, bipartisan re-
sistance to taking the step that some
Democrats are really doing right now.

Let me talk about the bipartisan
Fortas filibuster because, indeed, that
was a bipartisan filibuster. It was not
just one side, as it is here. But | decry
that. That filibuster should not have
occurred either.

Judicial nominations have been espe-
cially contentious since the days of the
Warren Court. That was from 1954 to
1969. Nowhere has that controversy
been more pronounced than for nomi-
nees to the Nation’s highest court. In
particular, Supreme Court nominees
such as Abe Fortas, William Rehnquist,
and Clarence Thomas all faced consid-
erable opposition in the Senate during
their confirmations. Yet despite this
controversy, only one nomination, Jus-
tice Fortas’s nomination to be Chief
Justice in the tumultuous summer of
1668, caused the Senate to filibuster
and block confirmation.

President Lyndon Johnson nomi-
nated Associate Justice Abe Fortas to
be Chief Justice in June of 1968. A bi-
partisan coalition of Senators soon
formed to oppose Justice Fortas’s ele-
vation. The reasons were varied. Some
opposed the nomination because Jus-
tice Fortas often joined the ‘“‘progres-
sive”” Earl Warren wing of the activist
Supreme Court. Other Senators op-
posed Fortas because of his admissions
before the Judiciary Committee that
he remained involved in White House
political affairs even while serving on
the Supreme Court, including advising
the President during the Vietnam war
and the then-recent race riots in De-
troit. When it was discovered that Jus-
tice Fortas accepted $15,000—more than
$75,000 in 2001 dollars—from controver-
sial sources to teach a 9-week academic
course, his support further deterio-
rated. Yet as the heated 1968 election
season continued, some Democrats
were wary of defeating Fortas if that
meant leaving the nomination to soon-
to-be-President-elect Richard Nixon.

Nevertheless, bipartisan opposition
to Fortas’s elevation was substantial
and the filibuster did ensue. The fili-
buster itself was controversial, as some
Republicans, such as Nixon himself, be-
lieved that Fortas should receive an
up-or-down vote as a matter of prin-
ciple. That would have been my posi-
tion at the time. And it is my position
now. Senators persisted, and on Octo-
ber 1, a cloture vote failed by a margin
of 45 to 43. Twenty-four Republicans
and nineteen Democrats voted against
the cloture motion, with 10 Repub-
licans and 35 Democrats in favor of cut-
ting off debate. President Johnson then
withdrew the nomination.

Now let me chat a little bit about the
effect of the Fortas filibuster on future
Supreme Court battles.

After the Fortas filibuster, the Sen-
ate rejected outright two of President
Nixon’s nominees to the Supreme
Court, Clement Haynsworth—that was
on a vote of 45 to 55—and G. Harold
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Carswell—on a vote of 48 to 51. But nei-
ther nominee faced a filibuster attempt
despite the close votes. The Fortas af-
fair is, therefore, especially important
for what it did not lead to: a pattern of
blocking by filibuster controversial ju-
dicial nominees.

That refusal to block nominees by
filibuster is most dramatic and impor-
tant in the context of the Supreme
Court. The Supreme Court nominations
that most divided the Senate since the
Haynsworth and Carswell defeats were
those of William Rehnquist—in 1972 to
the Court, and in 1986 to be Chief Jus-
tice—and Clarence Thomas in 1991.

Rehnquist’s nomination to be Asso-
ciate Justice provoked considerable
controversy and division within the
Senate, but he nonetheless received a
full Senate vote after but a few days’
debate. The same was true in 1986,
when he was nominated to become
Chief Justice.

During Clarence Thomas’s hard-
fought nomination battle of 1991, out-
side activist groups urged Justice
Thomas’s Senate opponents to fili-
buster his nomination, but Senate
Democrats, such as then-Judiciary
Chairman JosepH BIDEN, and leading
Thomas opponent Senator Howard
Metzenbaum, balked. Former Judiciary
Committee Chairman PATRICK LEAHY
publicly declared himself ‘“totally op-
posed to a filibuster,” adding, ‘“‘We
should vote for or against [Thomas].” |
commend my colleague for that. He
was right then, and he would be right
today to do the same. No filibuster was
attempted, and Justice Thomas was
confirmed 52 to 48.

As is well known, President Clinton’s
nominations of both Ruth Bader Gins-
burg and Stephen Breyer sailed
through the Senate with minimal de-
bate and no filibusters. Justice Gins-
burg was confirmed 96 to 3, and Justice
Breyer was confirmed 87 to 9.

Now | want to make the point that
lower court nominees have never been
blocked by filibusters.

Given the Senate’s general unwilling-
ness to filibuster nominees—even Su-
preme Court nominees—it is surprising
that the Senate has never blocked by
filibuster a nominee to any lower
court. Furthermore, the Senate has
never blocked—by a partisan fili-
buster—any judicial nominee, includ-
ing Justice Fortas. The only successful
rejection by filibuster was the afore-
mentioned case of Justice Fortas,
which was clearly bipartisan. Thus,
there is no historical example of a fili-
buster conducted solely by one party
that denied the President his judicial
nominee—until now. This is the first
time in the history of this country. It
is amazing to me that my colleagues
on the other side are so blatant about
it.

Now, there have been recent, what
some people have called, quasi-filibus-
ters of President Bush’s judicial nomi-
nees.

During the Democratic control of the
Senate during 2001 to 2002, only 17 Bush
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circuit court nominees reached the
floor for votes. In three of the cases
where they did—the nominations of
Julia Smith Gibbons, Richard B. Clif-
ton, and Lavenski R. Smith—cloture
motions were filed, and the motions
easily carried. However, none of those
cloture votes was responding to a gen-
uine effort to filibuster a nominee.
Rather, cloture motions were filed as a
Senate time-management device—cer-
tainly in the Clifton and Gibbons mat-
ters—or in response to a small number
of Senators who wished to force the
cloture vote to draw attention to an-
other issue unrelated to the nominee—
such as in the case of nominee Smith.

Now, despite a Republican majority
during 6 years of President Clinton’s
term, no judicial nominee was ever de-
prived of a vote on the Senate floor be-
cause of a floor filibuster of the nomi-
nation.

Many Senators may recall the con-
troversy over President Clinton’s
nominations of Marsha Berzon and
Richard Paez to the U.S. Court of Ap-
peals for the Ninth Circuit. Although
most Republican Senators opposed
their confirmations, the majority of
Republican Senators also opposed any
effort to prevent the full Senate from
voting on their nominations. Debate on
each nomination lasted only 1 day.
These were very liberal, some thought
activist, nominees, and yet the debate
lasted 1 day. We are now on our 11th, I
think—10th or 1ilth—day on this de-
bate.

So debate on each nomination lasted
only 1 day, and a majority of Repub-
licans joined all Democrats in sup-
porting cloture motions for debate on
each nomination, including over 20 Re-
publicans who would eventually vote
against confirmation and a majority of
the Republican members of the Judici-
ary Committee.

In neither case did Republicans
mount a party-line filibuster effort to
prevent voting on any nominee. Indeed,
Majority Leader LOTT filed the cloture
motions for the above debates.

The situation was similar in 1994,
when some Republicans voiced objec-
tions to President Clinton’s nomina-
tion of H. Lee Sarokin to the U.S.
Court of Appeals for the Third Circuit.
A majority of Republicans supported a
cloture motion after a relatively brief
period of debate, and cloture was in-
voked by a vote of 85 to 12. It was clear
it was a time-management device. It
was not a filibuster. Judge Sarokin was
then confirmed by a vote of only 63 to
35.

The only judge nominated by Presi-
dent Clinton who faced a partisan fili-
buster was Brian Theadore Stewart, a
nominee to the Federal District Court
in Utah. However, it was the Senate
Democrats—not Republicans—who fili-
bustered this Clinton nominee in pro-
test over purported delays in bringing
other judicial nominees to the floor. A
cloture motion was voted upon on Sep-
tember 21, 1999, and it failed—by falling
short of 60 votes—by a vote of 55 to 44,
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with all Democrats except Senator
Moynihan opposing cloture. But once
again, the Democrats’ objection was
not to Judge Stewart himself, who has
since proven to be an excellent judge
on the bench, and on October 5, 1999,
the Senate confirmed him by a vote of
93 to 5. So it clearly was not a serious
filibuster, even though the Democrats
used that for various reasons, none of
which related to Judge Stewart.

For all the hand wringing about the
“treatment’” of President Clinton’s
nominees, one thing is clear: Every
nomination taken up for debate on the
floor received an up-or-down vote.

Even when Democrats attempted to
filibuster Republican Presidents’ judi-
cial nominees, those efforts were still
unsuccessful, as a substantial majority
of Senators resisted using the partisan
filibuster as a means to block judicial
nominations.

When President Bush nominated Ed-
ward Carnes to be a judge on the U.S.
Court of Appeals for the Eleventh Cir-
cuit, in 1992, many Democrats opposed
the nomination on the merits, in par-
ticular because of his past prosecution
of death penalty cases.

Aware of this opposition, the Senate
agreed by unanimous consent to 2 days
of debate, with a cloture vote to follow.
The debate proceeded, and the cloture
motion carried by a vote of 66 to 30,
with 24 Democrats joining 42 Repub-
licans to close the debate. The Senate
proceeded immediately to confirm
Judge Carnes by a vote of 62 to 36.

I hope my friends on the other side
will realize that they have raised a big
fuss here. They certainly got their
points across—whatever those points
are—whether valid or invalid. It is
time to vote on the nomination.

A similarly close cloture vote oc-
curred in March 1986 when the Senate
considered President Reagan’s nomina-
tion of Sidney Fitzwater to be a Fed-
eral district court judge in Texas.
Many Democrats opposed Judge
Fitzwater on the merits and after a few
days’ debate, Majority Leader Dole
filed a cloture motion which, by unani-
mous consent, was to be voted on the
next day the Senate was in session.
That cloture motion prevailed, 64-33,
with the support of 12 Democrats. The
Senate proceeded immediately to con-
firm Judge Fitzwater by a vote of 52-42.

The only other judicial nominee of
President Reagan’s to face a cloture
vote was J. Harvie Wilkinson to the
U.S. Court of Appeals for the Fourth
Circuit. Many Democrats opposed the
nominee and filibustered the nomina-
tion. An initial cloture motion failed
on July 31, 1984, 57-39, because some
Senators argued that additional infor-
mation had arisen since Judge
Wilkinson’s original Judiciary Com-
mittee hearings and that further inves-
tigation was necessary. Judge
Wilkinson returned to the Judiciary
Committee on August 7, his nomina-
tion was returned to the floor of the
Senate, and a second cloture motion
prevailed on August 9 by a vote of 65—
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32. The Senate then proceeded imme-
diately to confirm Judge Wilkinson by
a vote of 58-39.

It is apparent that Democrats his-
torically have been more willing than
Republicans to vote against cloture
motions and to attempt to prevent
votes on Republican judicial nominees.
In other words, they have been more
than willing on occasion to filibuster
Republican nominees. Apparently not
in true filibusters, however. However,
it is important to note that even in the
cases above, many Democrats found
the filibuster process inappropriate in
the judicial nominee context and in-
sisted upon full Senate votes.

Senators, Led by Republican Gordon
Humphrey and Democrat Robert Mor-
gan of North Carolina, Filibustered the
nomination of Justice Stephen Breyer
to be a judge on the U.S. Court of Ap-
peals for the First Circuit in late 1980.
Their objection was not to Mr. Breyer’s
qualifications—indeed, this is the same
Stephen Breyer currently serving as a
Supreme Court Justice—but to the
process by which he was nominated and
reported to the full Senate. The Sen-
ators argued that the Judiciary Com-
mittee had improperly reported out
Mr. Breyer’s nomination without prop-
er committee approval and without re-
gard to many other earlier-nominated
persons waiting for hearings. After
forcing the Judiciary Committee to re-
convene and approve the nominee
through proper procedures, the Senate
invoked cloture, 68-28, and confirmed
Mr. Breyer, 80-10.

So it clearly was not a filibuster, a
real filibuster.

This history demonstrates that while
some nominees have been filibustered
and cloture petitions filed in those and
other situations, the only nominee ever
to have been defeated or withdrawn
after a filibuster was Abe Fortas in
1968. Even key Democrats who opposed
Republican nominees voted for cloture.
So, if a partisan filibuster of Miguel
Estrada resulted in his nomination
being defeated, it would be unprece-
dented.

A partisan attempt to block Mr.
Estrada’s nomination by filibuster
would contradict the repeated and em-
phatic statements of Democrats who
have served for a long time in positions
of special responsibility in these mat-
ters. I am calling on those Democrats
to continue to be responsible, not irre-
sponsible. To vote against cloture in
this case | think would be irresponsible
because they know how serious this is.
Consider the past comments by Sen-
ators regarding judicial and executive
nominees:

Senator LEAHY, past Judiciary Chair-
man and current Ranking Member
said:

If we want to vote against somebody, vote
against them. | respect that. State your rea-
sons. | respect that. But don’t hold up a
qualified judicial nominee. . . . | have stated
over and over again on this floor that |
would . . . object and fight against any fili-
buster on a judge, whether it is somebody |
opposed or supported; that | felt the Senate
should do its duty.
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That was on June 18, 1998, right in
the CONGRESSIONAL RECORD.

The distinguished Senator
Vermont again:

I have said on the floor, although we are
different parties, 1 have agreed with Gov.
George Bush, who has said that in the Senate
a nominee ought to get a [floor] vote, up or
down, within 60 days.

That was on October 11, 2000.

The distinguished minority leader,
Senator DASCHLE, had this to say:

As Chief Justice Rehnquist has recognized:
“The Senate is surely under no obligation to
confirm any particular nominee, but after
the necessary time for inquiry it should vote
him up or vote him down.” An up-or-down
vote, that is all we ask for [Clinton judicial
nominees] Berzon and Paez.

That was on October 5, 1999.

The distinguished Senator from Dela-
ware, a past Judiciary Committee
Chairman said:

But | also respectfully suggest that every-
one who is nominated ought to have a shot,
to have a hearing and to have a shot, to have
a hearing and to have a shot to be heard on
the floor and have a vote on the floor. . . . It
is totally appropriate for Republicans to re-
ject every single nominee if they want to.
That is within their right. But it is not, |
will respectfully request, Madam president,
appropriate not to have hearings on them,
not to bring them to the floor and not to
allow a vote. . . .

That was on March 19, 1997.

The distinguished Senator from Mas-
sachusetts, also a past Judiciary Com-
mittee Chairman:

The Chief Justice of the United States Su-
preme Court said: “The Senate is surely
under no obligation to confirm any par-
ticular nominee, but after the necessary
time for inquiry it should vote him up or
vote him down.” Which is exactly what |
would like.

That was on March 7, 2000.

Again, Senator KENNEDY, the distin-
guished Senator from Massachusetts
said on February 3, 1998:

We owe it to Americans across the country
to give these nominees a vote. If our Repub-
lican colleagues don’t like them, vote
against them. But give them a vote.

That is exactly what | would like.

The Senator from California, Ms.
FEINSTEIN, a distinguished member of
our Judiciary Committee on Sep-
tember 16, 1999, said:

A nominee is entitled to a vote. VVote them
up; vote them down.

There are others but | will leave it at
that. Absent from any of the current
debate over Miguel Estrada is any ex-
planation as to why he should be de-
nied the floor vote that every one of
President Clinton’s judicial nominees
who reached the floor received.

The rejection of Abe Fortas to serve
as chief Justice of the United States
marked the first and only time the
Senate has rejected a President’s judi-
cial nominee by way of a filibuster.
Yet, Miguel Estrada presents none of
the concerns that caused a bipartisan
coalition of Senators to block Justice
Fortas’s elevation to Chief Justice. Mr.
Estrada is an outstanding nominee,
fully qualified for this judgeship, who

from
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has committed to enforce the Constitu-
tion as interpreted by the Supreme
Court, not to interpose his personal po-
litical views into his jurisprudence.
The American Bar Association unani-
mously gave him its highest rating of
“well-qualified’’; and Democrats such
as President Clinton’s Solicitor Gen-
eral, Seth Waxman, and Vice President

Gore’s attorney, Ron Klain, have
praised his intellect, judgment, and in-
tegrity.

But the stakes here are much greater
than the fate of a single judicial nomi-
nee. At issue is whether the Senate
should reinterpret its constitutional
advise and consent obligation to re-
quire 60 rather than 51 votes to confirm
a judicial nominee. This is a position
that the Senate has never taken in the
context of lower court nominees, and
Republicans especially have eschewed.
To adopt this new standard would fun-
damentally alter the balance of power
between the Executive and the Senate
in the judicial confirmation process
and would seriously erode the comity
that generally has existed between the
two branches in the past.

For the life of me, | don’t understand
why my colleagues on the other side
are delaying this explosive issue like
they are. They are just asking for it. |
think our side is far more capable of
conducting filibusters than they are. |
think the past proves it. And we have
won on them. | think they are totally
capable of conducting this filibuster if
they ignore all the precedents, if they
ignore all the history, if they ignore
the Constitution, and the unconsti-
tutionality of what they are doing,
they ignore the future and what is
going to happen when Democrat nomi-
nees become President. | think they
are making a tremendous mistake to
even go this far. | call upon my col-
leagues, at least | call upon the reason-
able people on the other side, | call
upon the people who have good faith in
the Senate, who believe in the process,
who really want to have a fair deal in
judicial nominations, who really don’t
want to have this whole system break
down, although it has been called bro-
ken by no less than a former Solicitor
General, Walter Dellinger, one of the
four who basically have said Miguel
Estrada is a good man, and who basi-
cally has said these documents should
never be given to the legislative branch
because they are privileged executive
documents—Democrats said that. |
think it is very important my col-
leagues, the ones who are clear think-
ers on the other side, the ones who
really believe in this institution, the
ones who really believe in the judicial
nominations process, the ones who
really can see the future and not just
the instant, that they stop this fili-
buster and give an up-or-down vote,
voting whichever way they want, on
Miguel Estrada.

Mr. President, | ask unanimous con-
sent that the distinguished Senator
from North Dakota, Mr. DORGAN, be
permitted to speak, and then imme-
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diately following Senator DORGAN, Sen-
ator SPECTER from Pennsylvania be
recognized to speak.

The PRESIDING OFFICER
GRAHAM of South Carolina).
objection?

Without objection, it is so ordered.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Mr. DORGAN. Mr. President, | hope I
perhaps am one of those clear thinkers
and ‘“‘reasonable’ people the Senator
from Utah was referring to. | suspect
there are a good many in this Chamber
who are self-proclaimed clear thinkers
and reasonable people.

I am not out here as a member of the
Judiciary Committee. | do not spend a
lot of time on judicial issues, on a
point of nomination. And on judicial
nominations, | want to work with
President Bush.

We have had two Republican nomi-
nees for judges in the east and west dis-
tricts of North Dakota in the last year
and a half. 1 have been pleased to work
with President Bush on their nomina-
tions. We now have investiture of a Re-
publican judge in the western district
of North Dakota, someone | sup-
ported—a Republican but someone |
strongly supported. He will be a fine
Federal judge. | know | am going to be
proud of him.

There is a nominee before the Judici-
ary Committee for the east district in
Fargo. | likewise have strong support
for that nominee of President Bush. |
think he will be a fine Federal judge.
He is a Republican. But the fact is he
will, I think, make us proud of the Fed-
eral bench. I am very pleased to say
that the President chose well. He con-
sulted with us. And | was very sup-
portive of the two judges who will now
assume the bench in the Federal dis-
tricts of North Dakota.

So | am not someone who comes to
this saying I am a Democrat with re-
spect to this process and the process
should be political. That is not the way
| come to this.

But | do believe this Congress has a
responsibility to advise and consent,
and it is not a responsibility to have a
huge rubberstamp, where the President
sends us a nomination and we say, yes,
sir; yes, sir, count us in. That is not
the responsibility of advise and con-
sent.

The constitutional responsibility for
Congress is equal to the President’s. He
proposes and we make a judgment on
his proposal. He sends us a nomination.
We make a judgment.

Now this is not some ordinary deci-
sion on the floor of the Senate. This is
a lifetime appointment. When we de-
cide to confirm a nominee sent to us by
the White House, this is not for 2 years
or 5 years or 15 years or 25 years; it is
for a lifetime. And we ought to take
that seriously. | know most Members
of the Senate do. So if we are going to
be passing judgment on a nominee who
is going to be there for a lifetime, let’s
know a little about the nominee.

I was proud to support Dan Hovland,
who is now the confirmed Federal

(Mr.
Is there
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judge in the west district of North Da-
kota. President Bush nominated him,
and | was proud to support him. But
unlike Miguel Estrada, Mr. Hovland co-
operated with the Judiciary Com-
mittee. He was asked during his con-
firmation process, ‘““Can you list three
Supreme Court cases that you disagree
with?”” And unlike Mr. Estrada, Mr.
Hovland had no difficulty answering
that simple question.

Why would one ask a nominee that
question? To get a sense of how they
think and reason. Mr. Hovland didn’t
object to that. Judge Hovland readily
identified a couple of recent cases—
Thompson v. Western States Medical
Center, Behrens v. Peltier. He cited a
case that most would cite, Korematsu
v. the United States, the case in which
the Supreme Court affirmed the con-
viction of a person of Japanese ances-
try for the violation of a curfew order
solely because of the individual’s an-
cestry. So Mr. Hovelnd was asked a
simple question and was happy to give
us a glimpse of how he was thinking
about things, and how he viewed some
of these decisions. He didn’t object to
answering that question. He was asked
a simple question, and he gave a
straightforward answer that was help-
ful to my colleagues and me.

Other nominees have been asked the
same kinds of questions. Mr. Estrada,
however, has not been willing to an-
swer those questions. He apparently
thinks there is some inherent right to
be confirmed by the Senate.

There is no inherent right for a con-
firmation. We have a responsibility to
understand who these nominees are
and then to pass judgment on them as
to whether or not we think they de-
serve a lifetime appointment to the
bench. As | have indicated, on at least
two Federal judgeships in North Da-
kota, | was proud to support Repub-
licans. | think President Bush chose
well.

I don’t have the information about
Mr. Estrada with which to make that
judgment. Some say, well, look, you
don’t need the information, you don’t
deserve the information, and we don’t
want you to get the information. So
belly up here and vote. If you don’t like
it, it doesn’t matter, just vote.

Really, how would you vote if you
don’t have basic information? We have
sent Mr. Estrada a letter saying you
have not answered basic questions; you
have not allowed to have released the
basic information. Provide all of that
and let’s have a vote.

I am for that. For me, this isn’'t
about a filibuster. It is about saying we
ought to have nominees provide the
basic information to Members of the
Senate before there is a vote. Mr.
Estrada has not done that. It is simple.
He hasn’t done that. Perhaps when he
does it, he will get a big vote in the
Senate. | don’t know. But | think it is
a terrible precedent for the Senate to
allow a nominee to say, | am not going
to answer your questions; | will show
up and give you my name and tell you
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where | went to school, but | don’t in-
tend to talk about much else at all.

Mr. Estrada has never been a judge.
We don’t have judicial record to exam-
ine. We don’t have any information
about that. That is the reason we have
asked him the same Kkinds of questions
we have asked others. The difference is
he has not responded. | don’t under-
stand that.

Let me also say something else. |
have listened to my colleague from
Utah, and he is one of the more capable
Members of the Senate. He talked
about delay and how terrible it was to
delay this, that, and the other thing.
Let me tell you something. We under-
stand what it feels like to be faced with
delay on judicial nominations. We have
been on the receiving end of it for a
long time. Notwithstanding that fact, |
don’t believe we ought to delay any-
body just for the sake of delay. | think
we get the information and we move
forward. If we don’t get the informa-
tion requested of a nominee, there is no
inherent right for a nominee to go to a
vote, to receive a lifetime appoint-
ment.

We know a little about facing delay.
I find it interesting that those who
were the architects of delay for so long
now come to the floor—many of them—
and say it is terrible what has hap-
pened here.

I will give you examples of what has
happened. James Beatty was nomi-
nated by President Clinton to the
Fourth Circuit, rated well qualified by
the ABA. He had no hearing and no
vote. Do you know how long his nomi-
nation languished up here? Three
years. Do you suppose he knows a little
something about delay?

Robert Cindrich, nominated to the
Third Circuit, found well qualified by
the ABA; he didn’t get a hearing and
certainly no vote. Not a hearing and
not a vote. He would know something
about delay, | guess.

H. Alston Johnson, nominated to the
Fifth Circuit by the previous adminis-
tration, was rated well qualified by the
ABA. He never got a hearing or a vote.
His nomination was up here 696 days.
He never got a hearing, never got a
vote.

The question is, Why? It was the pre-
vious administration that sent them
up, and those who controlled the Judi-
ciary Committee at that point didn’t
want to provide a hearing or a vote. |
suppose that is a filibuster in its effect,
isn’t it?

James Duffy, a Ninth Circuit Court
nominee, was up here for 640 days. Well
qualified by the ABA, no hearing, no
vote.

The list is fairly lengthy. | shall not
go through it all. Kathleen Lewis, nom-
inated by the Sixth Circuit, found well
qualified by the ABA; no hearing, no
vote.

These are just a few nominations
that came from the President, the pre-
vious administration. Those on the
other side who want to push Mr.
Estrada through without our getting
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the information we have asked of him,
those are the same Senators who
blocked all of these other nominees.
They didn’t get to the floor or get a
hearing, let alone a vote in the com-
mittee. Not even a hearing, for gosh
sakes. So we understand a little about
facing delay.

Some of these delays, as you know,
stretched to 4 full years, with not even
a hearing. | find it interesting that
people here who talk about delay are
those who took nominations from the
previous administration and said: They
are irrelevant as far as we are con-
cerned. We don’t even intend to hold a
hearing.

Well, Mr. Estrada got a hearing. |
think Mr. Estrada would get a vote on
the floor of the Senate, as soon as he
provided the information he has been
requested to provide. The ranking
member of the Judiciary Committee
and the minority leader have sent a
letter and said here is what he has not
provided. It is a lifetime appointment.
Provide the information and let us
move forward. | think that is what we
ought to do.

I am not part of a filibuster. I have
only spoken one time previously on the
floor about Mr. Estrada. It is not a fili-
buster, as far as | am concerned.

I just don’t think the Senate ought
to vote on a nominee for a lifetime ap-
pointment to the Federal bench—
whether it is a circuit court or any
court—if the nominee says: | am sorry,
I don’t intend to answer your ques-
tions.

Here is a question posed to Miguel
Estrada: What are several Supreme
Court rulings over a good many years
with which you disagree, and why?

Is that a reasonable thing to ask
somebody who aspires to serve on the
Federal bench? | think so, and most
other nominees have answered that
question. The nominee | was proud to
support for the western district judge-
ship in North Dakota didn’t object to
that. | thought he answered that ques-
tion easily and with good judgment,
which gave me some comfort about
that nominee.

Mr. Estrada won’t answer that ques-
tion. | just don’t think there is an in-
herent right—certainly there is no in-
herent requirement in the Constitu-
tion—that we move forward and cast a
vote on a nominee that has not yet
provided the information that has been
requested of him.

This nomination should not yet be on
the floor of the Senate. It ought to be
in the Judiciary Committee, and the
nominee ought to not have his name
brought to the floor until he has satis-
fied the members of the Judiciary
Committee with respect to the infor-
mation they are requesting. The infor-
mation they are requesting is not un-
usual, not extraordinary. It is informa-
tion that has been requested of others
and provided by others. And with re-
spect to this lifetime appointment, my
feeling is the country will be best
served if we decide as a Senate not to
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treat lifetime appointments to the
Federal bench in a trifling way.

It is a trifling way if we say to peo-
ple, by the way, if your nomination
comes before this Senate, you can just
get by with saying: | don’t intend to
answer your questions. | don’t have an-
swers to your questions. We don’t need
to have that dialogue. You have a re-
sponsibility to vote because the Presi-
dent sent the nomination down to the
Senate.

Well, as | have described, those who
ran the Judiciary Committee during
the last administration felt no such ob-
ligation. They created a special “jail”’
for nominees, and nominations went
into that jail and the door was locked
forever. A good many of them were
very well-qualified men and women,
and they didn’t even get a hearing, let
alone a vote. So | don’t think we ought
to be lectured by anybody about delays
and about tactics that somehow injure
a nominee.

Plenty of nominees have been de-
railed unjustifiably, in my judgment. It
is not my intention in any way to de-
rail the nomination of Mr. Estrada. It
is my intention as one Member of the
Senate to insist—yes, to demand—that
a nominee who expects a Senate to
consider his or her nomination provide
the information requested by the Sen-
ate.

The minute this nominee complies
with the request of the ranking mem-
ber of the Judiciary Committee, the
former chairman of the committee, for
information that was requested on be-
half of the members of the minority on
the committee and on behalf of dozens
of Members in the Senate, | think that
nomination should be on the floor of
the Senate, and we should have a vote.
uUntil then, | do not think we ought to.

I have voted now for, | believe, well
over 100 Federal judges submitted to
this Senate by President Bush. | be-
lieve | have voted against only one.
With respect to the two Republicans
nominated in North Dakota, | have
been a strong supporter. | have spoken
in the committee and on the floor in
support of their nominations.

I do not think anyone can take a
look at me and say | am trying to ob-
struct anything. I am not. | think I am
pretty clear-headed on these matters.
But | do not feel an obligation to vote
on anybody until we get the informa-
tion requested of them, especially for a
lifetime appointment. That is clear-
headed. That is common sense. And the
Senate will rue the day it decides it is
all right for nominees to come to the
Senate and simply say: | am going to
stonewall; I do not provide informa-
tion; | do not answer questions. That
will not, and should not, be the rule of
the day with respect to considering
lifetime appointments.

HYDROGEN ECONOMY AND FUEL CELLS

Mr. President, one of the problems
with having the Estrada nomination on
the floor for a great length of time is
that there are so many other matters
we ought to be working on.
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President Bush, in his State of the
Union speech and his subsequent ap-
pearance a week later in Washington,
DC, talked about the need to move to a
hydrogen economy and fuel cells as a
way of extending America’s energy
independence, making us less depend-
ent on foreign energy. | support this
idea, and | would much rather we all
discuss that issue on the floor of the
Senate, rather than being at parade
rest on the Estrada nomination.

We import over one-half of the oil
that we use—20 million barrels a day.
Here are our top sources of imported
oil: No. 1 is Saudi Arabia; Venezuela is
No. 4; Iraq is No. 6. These and other of
our top suppliers are beset by turmoil.

The fact is, it makes no sense for our
economy to be this dependent on for-
eign sources of energy, and yet we will
always be that dependent unless we do
something about transportation. Let
me describe why, using this chart.

In this country today, the transpor-
tation sector is the sector for the great
majority of our imported oil. And as
one can see, the total demand for oil is
increasing. This line is moving steadily
upward. As one can see, the transpor-
tation demand is what is driving it;
that is, putting gasoline through our
carburetors. And we have done that for
a century. Nothing has changed. With
the Model T Ford, they pulled up to a
pump and pumped gas. With a 2003
Ford, you pull up to a pump and pump
gas. Nothing has changed in almost a
century.

If we do not do something about this
demand, this line will continue to go
up. We will dramatically increase our
dependence on foreign oil, and our
economy will be held hostage to things
we cannot control.

As you can see from this press re-
lease that the White House issued, we
import 55 percent of our oil, and that is
expected to grow to 68 percent by 2025.
Nearly all of our cars and trucks run
on gasoline. Two-thirds of the 20 mil-
lion barrels of oil we use each day is
used for transportation, and one-third
of it comes from a troubled part of the
world. Does this make any sense to
anybody?

What the President said—and | fully
agree—is we ought to move to a hydro-
gen economy and fuel cells. He pro-
posed a $1.2 billion program, though
only $700 million of that is new money.
I think that is too timid, not bold
enough, but it is definitely a step in
the right direction.

What is that right path? The right
path, it seems to me, is to see if we can
find a way to power America’s trans-
portation fleet in a different manner.

There is a new book written by Jer-
emy Rifkin called “The Hydrogen
Economy,” that discusses the possi-
bility of using hydrogen as a fuel, to
radically transform our economy. The
fact is, hydrogen is ubiquitous. Hydro-
gen is everywhere. It is in water. Elec-
trolysis can separate hydrogen and ox-
ygen from water, and you can use that
hydrogen in a fuel cell to power an
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electric engine, an electric motor,
power a vehicle.

When we use hydrogen fuel cells to
power a vehicle, we put only water
vapor out the tailpipe. What a wonder-
ful thing.

Now the hydrogen has to be obtained
using other energy sources, but we can
use every source available to us. We
can use fossil fuels, coal, natural gas,
but also renewable sources, like wind
and solar. By using hydrogen as a fuel,
we make the most efficient use of
every domestically available fuel
source, and what comes out of the tail-
pipe of a fuel cell vehicle is water
vapor. Boy, that makes a lot of sense.
The quicker we get to that point, the
better.

That does not mean abandoning oil,
natural gas, and coal for some long
while. But if digging and drilling is our
only strategy with respect to our fu-
ture energy supply, then our energy
program is something | call yesterday
forever, and it is not an energy pro-
gram that makes this country secure,
that does what we need to do to be rea-
sonably independent with respect to
energy sources.

When President Bush moves us in
this direction, | say absolutely: |1 am
with you; let’s do this. | say let’s be
bolder than he suggests. Let’s be less
timid. Let’s develop an Apollo-type
project, a real project, a big project.
With the Apollo project, we said we
were going to put a man on the Moon
at the end of a decade. Let’s do an
Apollo-type project where we agree
that in the next 5, 10, 15 years we are
going to convert America’s vehicle
fleet to hydrogen economy and fuel
cells. We can do that. We cannot do
that if we are timid, but we can set
goals, and commit the necessary re-
sources.

The goal we ought to set for this
country is to have a period, whether it
is 10, 15, or 20 years out, in which we
have a large number of vehicles that
are hydrogen vehicles and fuel cell ve-
hicles.

I am going to introduce a piece of
legislation that is a robust Apollo-type
project, with $6.5 billion invested over
10 years, and with specific goals. |
would like 2.5 million vehicles on the
roads by the year 2020 that use fuel
cells and hydrogen.

Last year when we wrote the energy
bill in the Senate, we passed a provi-
sion that | authored, which said that
we should have 2.5 million fuel-cell ve-
hicles on the road in this country by
the year 2020.

The fact is we already have some cars
running on fuel cells. We had a dem-
onstration car go from Los Angeles to
New York. | have driven demonstration
fuel-cell cars.

Mr. SCHUMER. Mr. President, will
my colleague yield for a unanimous
consent request?

Mr. DORGAN. Certainly, 1 will yield
for a question.

Mr. SCHUMER. | understand, Mr.
President, that there has already been
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a request that Senator SPECTER imme-
diately follow Senator DORGAN. |
haven’t had a chance to speak in the
last few days. | ask unanimous consent
that | be allowed to follow Senator
SPECTER when he finishes his remarks.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. SCHUMER. | thank the Chair.

I thank my colleague. | think what
he is doing on these fuel-cell cars is
great and the way to the future. | com-
mend him for his bill.

Mr. DORGAN. Mr. President, | began
talking about the Estrada nomination,
about how we wish we could resolve
that, and turn to other important
issues.

I think this issue of fuel-cell vehicles
and a hydrogen economy is something
we will deal with in an energy bill. |
visited with Senator DOMENICI, who is
now chairman of the Energy Com-
mittee, and my colleague Senator
BINGAMAN as well, the ranking mem-
ber, about this issue.

Now, | want to show my colleagues
that this fuel cell technology is not pie
in the sky. Here is a fuel-cell vehicle—
a Ford Focus production-ready proto-
type introduced in the autumn of 2002.
And this is a fuel-cell vehicle at the hy-
drogen fueling station. PowerTech Lab-
oratories created this infrastructure
for fueling, which, of course, you have
to have if you are going to have these
kinds of vehicles.

This next chart shows a Nissan X-
Terra fueled by compressed hydrogen
and tested on public roads in California
in the year 2001.

Finally, this is the General Motors
Hy-Wire Fuel Concept Car unveiled in
August 2002.

The fact is we can do this and should
do this as a country, but it won’t hap-
pen unless we make it happen. That is
the point of my legislation.

The Director of Environmental Af-
fairs at Daimler Chrysler has said that
political support is vital for the car in-
dustry to make inroads in fuel cell
technology. They can do a lot them-
selves, but at a certain point they need
legislative and financial support to
stimulate this important sector. For
that, they need the Government. The
European Union has already earmarked
2 billion euros for research over the
next 5 years. The central focus will be
hydrogen fuel cells.

This is a big idea. This is something
our country needs to do. It is the
equivalent of going to the Moon by the
end of the decade, as John F. Kennedy
proposed.

President Bush is right to propose an
initiative in this area. | was pleased to
support him. I was working with him a
year ago. We had in the energy bill
goals that I had set. I am convinced we
will make much more progress this
year.

At a recent hearing, | asked officials
from the Department of Energy what
kind of vision we have for the year 2025
or 2050 about the type of fuel we are
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going to use in American vehicles. The
answer was they didn’t have a guess. |
said: That is interesting. We project
out 25 to 50 years and talk about what
kind of financial circumstances will
exist for Social Security or Medicare.
But we have no such goals with respect
to the energy? The answer was: No, we
don’t really have that kind of planning.

It is long past time to start that kind
of planning. This country needs a big
idea. The President has proposed an ap-
proach that | support. It is something |
have worked on for the last couple of
years. | think by working together—
Republicans and Democrats—we can
embrace a big idea and move in a very
significant way to improve America’s
energy future to make our country less
dependent—less dangerously depend-
ent—on foreign sources of energy. That
is my goal.

It is not my goal to turn my back on
coal, oil, and natural gas. The fact is
the leaders in this effort in this hydro-
gen economy and in the move to this
hydrogen economy will be many of the
utility companies and the energy com-
panies of today.

They are the ones in the forefront—
United Technologies, Shell, BP. I could
go on and name at great length the
companies that are involved in this
right now at the front end. They are
going to be the leaders.

I just think this is the right thing to
do. It is important for our country to
establish goals. If ever we needed to
think about the fragile nature of this
American economy, it is now. With the
threat of terrorism, with the problems
in the Middle East, and with the poten-
tial war against Irag, we ought to be
thinking: do we want to depend for
over half of our oil from areas of the
world that are troubled areas? If not,
let us do something about it, and do it
now, and let us do it together.

That is why | am introducing my
bill, setting forth $6.5 billion over a 10-
year period, so that we will establish
and reach ambitious goals, in partner-
ship with the private sector, and with
the support, | hope, of the President of
the United States. | think we can do
this, and | think if we do it, it will be
extraordinarily helpful to this country.

THE TRADE DEFICIT

Mr. President, one of the other issues
I wanted to come to the floor and talk
about is the issue of the trade deficit.
I think this is a vitally important
issue, and | wish my colleagues and |
were debating this at length, rather
than continuing to dwell on the
Estrada matter.

On Thursday last, the Commerce De-
partment announced that our trade
deficit was at a record for the year
2002. Our country’s deficit in goods last
year was $470 billion. That means we
sold $470 billion less to other countries
than we purchased from other coun-
tries. What does all that mean?

This chart shows that our trade def-
icit has exploded since 1991, a little
over a decade ago—and our merchan-
dise trade deficit is now $470 billion.
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When the Washington Post reported
that on the day it was announced, they
finally said, it will put a significant
damper on U.S. economic growth. Now,
the Washington Post is not in the habit
of sounding the alarm about the trade
deficit. You cannot get them to print
an op-ed on that subject. They have a
rosy view of trade, and view everyone
who raises these questions as some sort
of isolationist xenophobes. But here is
the Washington Post, in its report last
week, saying that the record deficit
will put a significant damper on eco-
nomic growth. They noted that a com-
bination of increasing imports and fall-
ing exports clipped a half of a percent-
age point off the increase in GDP last
year.

The Post further reported that near-
ly one-fourth of the year’s trade deficit
was with China, which sold $103 billion
more in goods to the United States
than we were able to sell there. I will
speak about China in a couple of mo-
ments, but China is by no means the
only country with which we have a
trade deficit.

This chart shows we have a trade def-
icit with nearly every country with
whom we do business. One notable ex-
ception is Australia, but | think that is
going to get remedied because our
trade negotiators are now negotiating
a free trade agreement with Australia,
and our trade negotiators are able to
lose almost immediately when they ne-
gotiate trade agreements.

Will Rogers once said the United
States of America has never lost a war
and has never won a conference. He
surely must have been talking about
our trade negotiators.

So every time we have a new trade
agreement, it ends up hurting us and
helping those with whom we reach the
agreement. | guess we are fixing to do
an agreement with Australia so per-
haps our positive trade balance with
Australia will be gone soon.

This chart, sourced from the Depart-
ment of Commerce, shows that with
virtually every major trading partner
we have a very large trade deficit. Our
deficit with Canada now is $50 billion;
deficits with Mexico, $37 billion. Before
our negotiators went to negotiate with
Canada and Mexico and created this
trade agreement, which | thought was
a terrible agreement and sold out cer-
tain American interests in exchange
for other benefits, we had a reasonably
modest trade deficit with Canada and a
small trade surplus with Mexico. We
have managed to turn that into a huge
deficit with Canada and a very large
deficit with Mexico.

We have deficits with every major
Asian country except Singapore. We
have deficits with the major economies
of Latin America.

Not only do we have deficits with vir-
tually all of our major trading part-
ners, we also have deficits in about
every major sector of goods trade. A
$110 billion deficit in vehicle trade—ve-
hicles, mind you—a $47 billion deficit
in consumer electronics; a $58 billion
deficit in clothing, for example.
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Some might say agriculture is a
bright spot, isn’t it, because we are a
net exporter of agricultural goods? But
even our modest surplus on agricul-
tural products has now been reduced by
30 percent, just over the last year, from
$14.2 billion to $10.9 billion in 2002. Our
surplus in meats declined by $1 billion.
Our deficit in livestock trade reached
$1.5 billion. Our deficit in vegetables
and fruits reached $2.5 billion.

I mentioned trade with China. We
have a deficit with China of $103 bil-
lion.

One innocent sounding sector in
which we have a trade deficit with
China is toys. We have a trade deficit
of $14 billion with China in the area of
toys. Now, let me describe a news re-
port that | read last year, about condi-
tions in a Chinese toy factory.

The story is entitled “Worked Till
They Drop. Few Protections For Chi-
na’s New Laborers.”

On the night she died, Li Chunmei must
have been exhausted. Co-workers said she
had been on her feet for nearly 16 hours, run-
ning back and forth inside the toy factory,
carrying toy parts from machine to machine.

This was the busy season before
Christmas.

The factory food was so bad, she said, she
felt as if she had not eaten at all. Long hours
were mandatory, and at least 2 months had
passed since Li and other workers had en-

joyed even a Sunday off. “I want to quit,”
one of her roommates remembered her say-
ing. “I want to go home.” Her roommates

had fallen asleep when Li started coughing
up blood. They found her in the bathroom a
few hours later, curled up on the floor,
moaning softly in the dark, bleeding from
her nose and mouth.

She died before she could arrive at a
hospital. The exact cause of her death
remains unknown, they say.

What happened to her last November
is described by family and friends and
coworkers as an example of what Chi-
na’s more daring newspapers have ac-
tually given a name. They call it
‘‘guolaosi.” The phrase means ‘“‘over-
work death.”” They actually have a
name for it in China. It usually applies
to young workers who suddenly col-
lapse and die after working exceedingly
long hours day after day.

Think of it. Think of working 16-hour
days with no day off, inadequate food,
in unsafe factories, working children to
death in a country where they do it
often enough so there is actually a
name for it.

Is this the sort of playing field that
our manufacturers should be com-
peting in? With children working long
hours, for months on end, for virtually
no money?

There is another reason, of course,
for our trade deficit with China, and
that is our markets are open to vir-
tually all of their products, and their
markets are not open to ours. The
Washington Times ran an article docu-
menting many of the trade barriers
that China puts up to our products,
particularly the agricultural products.
It quotes the American Farm Bureau,
which says the Chinese market is no
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more open today than
China entered the WTO.

At the end of the WTO negotiations,
China was a $2 billion market. We ex-
pected substantial growth, the Farm
Bureau says, but we have not seen that
growth because China has not done
what it was supposed to do.

Trade barriers are as numerous as
they are creative. Import regulations
are nearly impossible to figure out.
Health inspection standards have
changed one month to the next, and it
goes on and on.

The bottom line is our agricultural
products are not getting into China.
China is a country of 1.3 billion people,
and they have a $103 billion trade sur-
plus with us, or we a deficit with them.
That story in the Washington Times
tells us another reason why.

One does not have to travel as far as
China to find closed markets for U.S.
products. We have a $50 billion trade
deficit with Canada. In 2002, for exam-
ple, our deficit with Canada was $90
million in durum wheat, $160 million in
spring wheat. It is pretty easy to cal-
culate that. Do you want to know why?
Because our exports to Canada in these
areas in wheat are zero. You cannot get
it in. | know that personally because |
have been on a truck trying to get
through the border into Canada with
200 bushels of durum wheat, watching
all the Canadian durum ship south on
the trip north, and we were stopped at
the border.

On February 15 of last year, the
USTR found that Canada was guilty of
unfair trade, but they said: We will not
impose tariff rate quotas. In the ab-
sence of tariff rate quotas, one recent
study says, U.S. wheat producers lost
$124 million in sales in the last crop
year.

On April 19, I held a hearing in the
Commerce subcommittee | then
chaired and talked to agriculture nego-
tiator Ambassador Allen Johnson and
said: We need to take action now. I
showed him an article in the Bismarck
Tribune where the Canadian Wheat
Board president was gloating saying
USTR had not imposed tariff rate
quotas on Canadian wheat. Therefore,
they have won. Since the USTR’s deci-
sion on February 15, last year, enough
wheat has come in from Canada to fill
50,000 18-wheel trucks, and the Cana-
dians have not changed their practices
at all.

Are farmers upset about that? You
are darn right they are. They do not
think anybody stands up for them or
speaks out for them, and they are sick
and tired of it.

We also have a trade deficit with the
European Union of $82 billion. One area
that is a chronic problem is beef. They
will not allow American beef into the
European Union. They claim that our
beef is made with dangerous growth
hormones, even though there is no evi-
dence that such beef is bad for people.

So they have decided that this is
what livestock in America looks like: a
two-headed cow. Therefore, $100 million

it was when
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in U.S. beef is banned from the EU each
year.

Now, we go to the WTO and we get a
ruling against the Europeans. What
does that mean? Nothing. It does not
mean a thing. So then our country
takes action against the Europeans. Do
you know what we do to the Euro-
peans? We take action against Euro-
pean truffles, goose liver, and Roque-
fort cheese. Now, my God, that is
enough to scare the devil out of any
country. Truffles, goose liver, and
Roquefort cheese.

Let’s talk about Korea. The year
2001, the last year for which I have fig-
ures, Korea sent 618,000 automobiles
into our country; we were able to get
2,800 cars into Korea. | repeat that be-
cause people think that cannot be
right. Korea shipped us 618,000 auto-
mobiles made in Korea and we were
able to get 2,800 U.S. vehicles into the
Korean marketplace. Why? Because
Korea does not want American vehicles
in their marketplace. End of story. We
have a $13 billion trade deficit with
Korea. If you do not like to talk auto-
mobiles, let’s talk about potato flakes,
the ingredient they use for snack food,
and on which they impose a 300-percent
tariff.

The list goes on and on. | have not
even talked about Japan. We have had
a deficit with them forever. It has gone
on and on and on. We had a deficit with
them when the dollar was strong, when
the dollar was weak, when we were
growing, when we were in recession, it
does not matter.

All of these countries have decided
they will use the American market-
place for their benefit and keep Amer-
ican goods out of their marketplace for
their benefit. The result is the Amer-
ican consumers pay the price. Some
say it is good for consumers that we
have all of this trade deficit because
this means cheap foreign goods coming
in. But our consumers are also people
who work. And when you lose your job,
which is the result of a trade deficit
that is $470 billion, when you lose your
job, your time as a consumer is just
about over.

One can make a case, | suppose, that
the Federal budget deficit is money we
owe to ourselves. Some economists
make that case. You cannot make that
case with respect to the trade deficit.
That is money we owe to others out-
side of this country and will be repaid,
inevitably will be repaid, with a lower
standard of living someday in this
country.

Just once | want our trade nego-
tiators and want this administration
and future administrations to stand up
for this country’s interests. No, not to
put a wall around this country. But |
would like for this country to believe
that its trade policies are in this coun-
try’s best interests. And they have not
been. NAFTA has not been. The United
States-Canada FTA was not. The WTO
is not.

Just look at the bilateral we did with
China—do you know what our nego-

S2733

tiators did with China 2 years ago?
They sat down, always in secret, and
then the door opened, and they
trumpeted this new agreement. Do you
know what they agreed to with the
